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Taxation - Income, Estate and Gift

Adding flexibility to irrevocable trusts
can help address tax law uncertainty.
By David R. Toups, JD, MBA, CFA®, CFP®, CTFA

A

ttorneys across the country
are rapidly drafting irrevocable
trusts for a multitude of
clients who are anxious to capture
the increased estate and gift tax
exclusion amounts provided in the
Tax Cuts and Jobs Act (TCJA). As
enacted, the TCJA sunsets on its
own at the end of 2025; however,
due to ever-shifting political winds,
these increased exemptions may be
terminated much sooner—possibly
even in 2021 or 2022, depending on
the ultimate results of the November
2020 election cycle.
In the event changes or modifications
are needed to any hastily created
trusts that miss or misstate some
provision, judicial reformation
may be costly and may not always
achieve the full extent of the change
needed, especially if a not-so-loved
one decides to oppose it for some
concession or advantage.
1880208 | 12/8/2022

In addition, upon the sunset or
earlier repeal of the TCJA, the ability
to gift approximately $5 million to
others without gift taxes will vanish,
and if later taxed, the estate will
bear (assuming no additional asset
appreciation) a $2 million tax bill at
the current federal estate tax rate.
Since attorneys’ schedules are filling
up in anticipation of eventual repeal,
this article is provided to describe
some helpful provisions that can
be added to irrevocable trusts to
provide greater flexibility in relation
to anticipated changes in the law.

Trust protector provisions
The first of the suggested provisions
that may assist grantors to achieve
the irrevocable trust’s purpose
are trust protector provisions.
Trust protector provisions create
a non-fiduciary office or role for an

independent third-party, preferably
with legal and business acumen,
that typically would require a judge
in a court of law to perform. Just
as parties to a contract may opt to
subject the agreement to arbitration
or mediation, in essence choosing
their own dispute resolution
mechanism, a trust protector may
serve a similar role by determining
if and how a trust may be amended
or modified to achieve its stated
purposes. The trust protector may
act as a failsafe mechanism, providing
an independent party to change
the trust’s situs or terms to address
unexpected changes that inevitably
come to pass after an irrevocable
trust is executed and administered.

Decanting the trust
A second suggested provision is
to grant either the trustee or trust

protector authority to follow any
appropriate decanting statute to
transfer assets from the existing
trust into a newly formed successor
trust. Such provisions may be
exceedingly important as the trust
ages. Anyone who has administered
or been a beneficiary under a trust
drafted before major tax law revisions
existed will readily understand the
importance of such a provision.
An irrevocable trust may easily exist
for fifty years or longer while changes
naturally occur in tax and trust laws,
product developments in financial
instruments and services, long-term
economic cycle fluctuations, and
sociopolitical environments.
As the trust ages, there eventually
may come a point that administration
under the trust’s antiquated language
becomes impossible or unbearable.
By invoking such statutory decanting
provisions, the trustee or trust
protector could transfer the trust
assets into an updated trust with
language specifically addressing
the unforeseen changes or events
that could have adverse effects
on the trust’s taxation, assets, or
beneficiaries.

Powers of appointment
Third, powers of appointment may
permit trust beneficiaries to direct
their trust assets during their life or
at their death to charity, to anyone in
general, or to a narrowly defined class
of people. The power of appointment
provides the beneficiaries the ability

to direct the trust assets directly to
beneficiaries outright or on certain
conditions, or indirectly to them by
directing assets into updated and
legally current trusts for remaining
loved ones, similar to the decanting
provisions referenced above.

parties in the same or a substantially
similar position as before the trusts
were created, the trusts will be
disregarded, and each spouse will
be deemed a grantor of the other’s
trust—making the gifts pointless
from an estate tax perspective.

Even when the aging trust contains
provisions that would retain the
assets in trusts for the intended
successor beneficiary, consideration
should be given to utilize an available
power of appointment to direct
assets into an updated trust based
upon current tax and trust laws
and contemporary trust planning
strategies.

Trust differentiating strategies
do exist to counter such a
characterization and attorneys
familiar with this area of the law
should utilize them.

Reciprocal trusts
Finally, for spouses contemplating
using their current $11.58 million
life-time gift tax exemption by
creating irrevocable trusts for one
another, a note of caution: Beware
of the reciprocal trust doctrine. If
the net result of the two nearly
identical trusts created in close
proximity to one another leaves the

Conclusion
Whether the TJCA sunsets in 2025
or is repealed earlier, it's time for
clients to have a conversation with
their trusted legal or tax advisors
about existing estate planning
opportunities and strategies that
may vanish very soon.
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Philanthropic Planning

Donor advised funds: the Swiss Army
knife of charitable planning.
By Bryan K. Clontz, Ph.D., CFP®, CLU®, ChFC®, CAP®, AEP®, RICP®, CBP

D

onor advised funds (DAFs) are
a longstanding and versatile
tool for charitable giving.
However, many charitably inclined
people (and even some financial and
tax professionals) do not know they
exist or why they are so popular. The
flexibility of DAFs means that they
can achieve many different goals and
have significant benefits for charities
and donors alike. This article gives
an overview of DAFs, including the
history, status, planning options, and
applications of the vehicle.

To begin with – what is a DAF? The
IRS states in a straightforward
manner that it “is a separately
identified fund or account that is
maintained and operated by a section
501(c)(3) organization.”1 Simply put,
it is an individual fund owned and
maintained by a public charity, which
is funded by an individual donor (or
sometimes multiple donors).
Since the contributions to the
DAF are charitable, the donor
no longer has legal ownership or
control, although he or she “retains
advisory privileges with respect
to the distribution of funds and
the investment of assets in the
account.”2 The investment of DAF
assets means that they can grow over
time before eventually being granted
out with the advice of the donor. Of
course, that same contribution is
generally tax deductible, since the
asset is being given irrevocably to a
charity.

A Brief History and
Current Status of DAFs
The first donor advised fund
is usually credited to the New
1880207 | 12/8/2022

York Community Trust in 1931.3
Compared to modern DAFs, the fund
was unregulated and administered
similarly to other charitable funds
at then-contemporary community
foundations.4 The category of DAFs
was further distinguished from other
charitable funds (particularly private
foundations) in the Tax Reform Act
of 1969. That reform added strict
regulations for private foundations,
which were often created by
individuals or families. Public
charities, meanwhile, maintained
a certain degree of latitude in their
operations.5 Since DAFs are always
administered and maintained by
public charities, this opened the
door for the use of DAFs rather than
private foundations.
However, in the early 1990s, large
brokerage houses began establishing
standalone DAFs as independent

charities.6 In the decades since that
time, DAFs have grown in popularity
to the point where they are among
the largest charities in the United
States.7 Nearly every large bank,
brokerage house, community
1 Internal Revenue Service, “Donor-Advised
Funds,” https://www.irs.gov/charities-nonprofits/charitable-organizations/donor-advisedfunds (last accessed July 13, 2020).
2 Id.
3 The New York Community Trust, “Our History:
Nine Decades of Making New York Better,” https://
www.nycommunitytrust.org/about/history/ (last
accessed July 13, 2020).
4 Berman, L.C. (October 2015), “Donor Advised
Funds in Historical Perspective,” Boston College
Law Forum on Philanthropy and the Public Good,
13.
5 Id.
6 Olen, H. (December 13, 2017), “Is the New
Way to Give a Better Way to Give?,” The Atlantic,
available at https://www.theatlantic.com/
business/archive/2017/12/donor-advised-fundsdeduction-charity/548324/.
7 Id.

foundation, and Jewish federation
offers a DAF option. By 2018, over
$120 billion in assets were held in
DAFs.8
The incredible growth of DAFs
applies across seemingly every
metric. This includes the number
of individual funds, the total dollars
granted out from DAFs to other
charities, the total contributions
to DAFs, and the total assets held
in DAFs.9 This growth has drawn
scrutiny and criticism from inside
and outside of the charitable world,
usually driven by a perception that
the charitable dollars are sitting
within the DAF structure and not
being deployed for charitable
purposes.10 DAF supporters respond
that annual grants from the funds
are typically about 20% of total
assets.11 Further, they argue that
DAFs allow for more participatory,
democratized charitable giving –
making long-term charitable planning
and growth available to donors of
all backgrounds. Regardless, DAFs
appear to be here to stay, considering
they are the “fastest growing form of
charitable spending” in the country.12

DAF Planning
When can a DAF be a useful option for
someone who is charitably inclined?
How can a budding philanthropist
deploy a DAF? There are a number
of situations where a DAF may be a
wonderful solution.
Any time a person has a large spike
in income is usually a good time
to consider charitable giving. The
reasoning is twofold. First, a spike
in income means that the donor
in question has more income than
usual and may be more able to make
charitable donations. Secondly,
higher income usually means
higher taxes, so a donation makes
more sense from an accounting
perspective – the deduction is often
more valuable in high income years.
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Funding a DAF
during such a
time can allow
for many years of
charitable giving
following the
higher-income
year.
Similarly, a person
with highly
appreciated
noncash assets
can utilize
that illiquid
portion of their
balance sheet
for tax efficient
charitable giving.
Donating cash
is simple, but
appreciated
assets given to
charity means
that the donor is
not paying capital
gains on the appreciation – simply
because they contributed the asset
to a tax-exempt organization. If the
DAF is able to accept the noncash
asset (not all can or will), it will usually
sell the asset, which can then be
reinvested or granted out just like
a normal DAF funded with cash or
public stock.
The DAF can be a wonderful
solution for donors considering a
very long term, multigenerational
charitable plan. DAFs can and do
change advisors over time within
families. As discussed above, the
DAF has advantages over a private
foundation, but it can also provide the
collaborative, long-term charitable
experience that some families look
for. Nearly every DAF has simple
mechanisms to designate successor
advisors for individual funds. To
a similar end, a DAF can easily be
funded through testamentary
language in a will. That can be
either initial funding or additional
contributions (including noncash

contributions from the estate, where
allowable).

Key Attributes of DAFs
If a donor does create and fund a DAF,
what advantages does it offer after
the money is in the DAF? How can
a donor fulfill their charitable goals?
This is where DAFs shine – they are
remarkably flexible when it comes to
charitable grantmaking.
As discussed above, DAFs can be a
long-term charitable fund. This is a
8 National Philanthropic Trust, “The 2019 DAF
Report,” https://www.nptrust.org/reports/dafreport/ (last accessed July 13, 2020).
9 Id.
10 Hobson, W. (June 24, 2020), “Zombie
Philanthropy: The Rich Have Stashed Billions in
Donor-Advised Charities — but It’s not Reaching
Those in Need,” The Washington Post, https://
www.washingtonpost.com/lifestyle/style/
zombie-philanthropy-the-rich-have-stashedbillions-in-donor-advised-charities--but-its-notreaching-those-in-need/2020/06/23/6a1b397aaf3a-11ea-856d-5054296735e5_story.html.
11 National Philanthropic Trust’s “2019 DAF
Report” cites that grant payout in 2017 was 22.8%
and in 2018 was 20.9%.
12 Hobson, W.

major part of their appeal for many
donors. Unlike private foundations,
DAFs are not required to grant out a
set percentage of their assets every
year. That means grants can be very
small relative to the size of the fund.
This may work well for donors hoping
to provide small amounts of support
for a period of years before making
larger grants in the future.

Which charities cannot receive
grants from DAFs? Most private
foundations, foreign charities (except
where noted above), or charities that
have lost their tax-exempt status.
DAFs also will not generally make
grants to fulfill the legally binding
pledge of a donor, or where the donor
would receive some tangible benefit
in exchange.

Similarly, DAFs are not endowed
funds. Endowed funds are
permanent charitable funds that
make grants solely based on income
and appreciation only – no grants
may be made from principal. DAFs
are generally not intended to be
permanent and are able to make
grants from principal (as well as from
income and appreciation).

Another advantage is that grants can
be made anonymously. Some donors
have a strong preference to maintain
privacy in their giving. DAFs are
typically able to accommodate these
concerns by making anonymous
grants. Further, a donor can have a
DAF without any identifying features
or traits.

The latitude with grantmaking
from DAFs extends to the recipient
charities as well – any U.S. public
charity in good standing with the
IRS is generally eligible to receive
a grant from a DAF. In practice
this means donors can support
the same charities from their DAF
that they could support by writing
a check. Some DAF sponsors also
allow international grants as long as
they are to IRS equivalent charitable
programs.

Conclusion
Donor advised funds are an extremely
versatile tool for the charitably
inclined. Although DAFs have been
around for many decades, they have
grown exponentially in number, value,
contributions and general popularity
over the last twenty years. The funds
may be appealing for donors with
some combination of appreciated
assets, unusually high income, or with
long-term charitable goals. This is
particularly true given the significant
latitude that DAFs allow when it
comes to grantmaking.
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Estate Planning

Revocable living trusts: advantages,
drawbacks and misconceptions.
By Eva Stark, JD, LL.M.

W

hile working on an estate
plan or revising an existing
plan, clients are often
baffled by a common estate planning
tool: the revocable living trust. How
is it different from a will? What
exactly does it accomplish? What are
its advantages and drawbacks?

Wills vs. Revocable
Living Trusts
Clients are likely familiar with the idea
of a will — a document that governs
how an individual’s assets will pass
at death. Executing a will can ensure
that the decedent’s wishes will be
carried out instead of having assets
distributed in an unintended manner
under default laws set by the state.
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However, as important as a will is,
it might not determine how all—or
most—of an individual’s assets will
pass at death. Many assets, known as
“non-probate” assets, pass outside
of the will. Assets passing outside
the will generally include those
held in trust (including a revocable
living trust) or assets that pass by
beneficiary designation, right of
survivorship, or a similar method.
A revocable living trust is an
arrangement where a trustee is
selected to hold legal title to assets
and to manage the assets for the
benefit of the trust’s beneficiaries.
Unlike a will, which takes effect only
at death, a revocable living trust
takes effect immediately upon
execution. While the settlor is alive,

the settlor is usually the trustee
and beneficiary of the trust and the
settlor generally may revoke the
trust or withdraw assets from the
trust at any time. At the settlor’s
death, the trustee distributes assets
to (or continues to manage assets
for the benefit of) the settlor’s
beneficiaries, who are most typically
the surviving spouse or descendants.
A revocable living trust only governs
the management or disposition of
assets that are transferred to the
trust (technically, to the trustee).
Settlors typically transfer ownership
of various assets to their trust during
their lifetime. In addition, a “pourover” will may be used to channel
probate assets to the trust through
the probate process.

Advantages of Revocable
Living Trusts
A distinctive advantage of a
revocable living trust is that assets
transferred to the trust during
lifetime escape probate. At the
settlor’s death, assets in a revocable
living trust can be immediately
distributed by the trustee under the
provisions of the trust instrument
instead of having to undergo a
potentially drawn-out and costly
probate process.
Another benefit of a revocable living
trust is that it allows for privacy in
estate disposition. While a will is
filed with the probate court and may
become public, a trust instrument
is generally not filed in court and
is rarely shared in its entirety with
third parties. We all periodically see
sensationalized news stories about
how a recently deceased high-profile
celebrity may have disinherited a
child or died owning this or that.
While the average person’s probate
proceedings will not attract such
levels of scrutiny, there might still be
peace of mind to knowing that one’s
estate plan will generally remain
private.
A revocable living trust also allows for
property management by the trustee
or successor trustee in the event
of the settlor’s incapacity. While
management of an incapacitated
person’s assets may otherwise be
accomplished through a durable
power of attorney, relying on a
durable power of attorney may
be more burdensome in certain
circumstances.
A decedent’s will must generally
be probated in every jurisdiction
he or she owned real property at
death. Depending on the nature
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of the probate process in the
jurisdictions involved and the number
of jurisdictions or properties at
issue, this may be relatively painless
or more drawn-out and costly. In
contrast, the trustee continues to
just hold assets under the terms of
the trust at the settlor’s death—
generally no probate is required
anywhere.

Drawbacks
One potential drawback of a
revocable living trust is the upfront
cost and hassle. In addition to
executing the trust document, assets
generally need to be transferred
to the trust upon its creation or as
the settlor acquires new assets.
This may entail drafting and filing
deeds for the transfer of real estate,
documenting the transfer of closelyheld business interests, updating
account ownership documents,
changing beneficiary designations, or
similar tasks, all of which necessitate
not only the client’s time and
attention but may require the time
and advice of attorneys.

Creating a revocable living trust may
also add unnecessary complexity in
certain circumstances—especially
where the client’s objectives
can be accomplished through
other methods. For example, a
testamentary trust (i.e., a trust
outlined in a will to take effect at
death) may be used to provide for the
client’s desired property disposition,
create trusts for surviving spouses
and descendants, or to incorporate
basic estate tax planning strategies.

Common Misconceptions
When clients think of their assets
being placed into a revocable living
trust, they often mistakenly assume
that the trust will provide creditor
protection. A revocable living
trust generally does not protect
assets from the settlor’s creditors.
Upon the settlor’s death, the trust
becomes irrevocable and the trust
might offer creditor protection for
the beneficiaries if assets remain in
trust and the trust is drafted with
provisions for creditor protection
under applicable laws.

Another common misconception is
that creating and funding a revocable
trust will place assets outside
the settlor’s taxable estate or will
reduce estate taxes. Assets held in
revocable living trusts are generally
part of the settlor’s taxable estate.
As previously noted, assets held in
trust are not part of the settlor’s
probate estate, an entirely different
concept. The probate estate is the
part of the estate that must undergo
the probate process to be disposed
of under the will or intestacy laws.

is needed to implement it. However,
if assets intended for trust ownership
are not properly transferred to the
trust during the settlor’s lifetime,
they will remain part of the client’s
probate estate (assuming the asset
is a probate asset), will undergo
probate, and will be distributed under
the client’s will and not necessarily
the revocable living trust. As a result,
if the trust is not properly funded
during lifetime, the intended benefits
and advantages for having created
the trust may be lost.

Many clients also mistakenly believe
that once a revocable living trust is
properly executed, their intended
plan is fully in effect and nothing more

Clients should discuss with their
attorneys exactly what assets should
be transferred to their revocable
living trust during their lifetime and

how to properly implement any
intended transfer.

The Importance of
Professional Advice
For some clients, a revocable
living trust-based estate plan may
offer important added benefits as
compared to a will-based estate
plan. For others, the drawbacks of a
revocable living trusts may outweigh
potential benefits. When devising an
estate plan, it will be important for
clients to understand and weigh the
benefits and drawbacks of revocable
living trusts with their advisors in
light of their particular goals and
circumstances.
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