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Asset Protection

Using trusts for descendants
can protect inheritances.
By Eva Stark, JD, LL.M.

M

ost clients are aware that
leaving a child’s (or later
descendant’s) inheritance
in trust for life can better protect
the inheritance from creditors, an
ex-spouse, or from the beneficiary’s
own mismanagement. But in spite
of such benefits, some clients may
be averse to such planning due to a
lack of understanding how a trust
might work or the options available to
establish one.
A trust can provide for descendants
and may even give them some
control over trust assets, if desired.
A trust for descendants may be set
up through:
(i) The client’s will (known as a
“testamentary trust”),
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(ii) The client’s revocable living
trust, or
(iii) An irrevocable trust created
during the client’s lifetime.

Typical Trust Features
A trust is a legal entity created under
state law. It involves three parties:
(i) the settlor, who establishes the
trust, sets the terms of the trust,
and typically funds the trust; (ii)
the trustee, who holds legal title
to trust property and manages or
distributes that property under the
terms of the trust agreement; and (iii)
the beneficiary, who receives trust
benefits, typically in the form of cash
or property distributions.

Inheritances of children and later
descendants that are left in trust
may enjoy enhanced protection from
creditors, an ex-spouse, or from the
child’s own mismanagement. The
level of protection varies widely by
jurisdiction and the trust’s terms, so
individuals should discuss with their
estate planning attorney how their
children’s inheritances left in trust
can and would be best protected.
Many clients feel confident that
their adult children can manage
their inheritances but still desire
the enhanced protection of trusts.
In such a case, beneficiaries can be
given a level of control over their
trust share by allowing them to
serve as trustee. Trusts are often

structured to require a third-party
trustee while the child is very young,
but to allow the beneficiary to
become a co-trustee or sole trustee
of his or her own separate trust share
upon attaining a somewhat more
mature age, such as 35 or 40.
If the beneficiary serves as a trustee,
he or she cannot have unlimited
discretion over distributions from
the trust or creditor protection is
lost. A beneficiary-trustee’s ability
to make distributions to him or
herself must typically be limited
to an “ascertainable
standard” such as “health,
education, maintenance
and support.” He or
she must also typically
be prohibited from
discharging a legal
obligation to support
others with trust
distributions.
If distributions beyond
health, education,
maintenance or support
may be desirable, the
document could give
an independent trustee
unlimited discretion to
distribute any, all or none
of the trust assets. An
independent trustee is
typically an individual
or a corporate trustee
who is not “related” or
“subordinate” to any
beneficiary within the meaning of
applicable laws. Trusts are often
structured to allow for a beneficiary
to serve as trustee under some
circumstances while providing a
mechanism for an independent
trustee to be appointed for
discretionary distributions. A fully
discretionary trust, which allows for
distributions in the sole discretion of
an independent trustee, may offer
a higher degree of insulation from
creditors in some circumstances.
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Options to Create a Trust
A trust that protects inheritances
may be established to take effect
at the client’s death or during the
client’s lifetime. The client’s specific
goals will determine which structure
is appropriate.

Trusts that take effect at
death
TESTAMENTARY TRUST. One
method for leaving an inheritance
in trust for descendants is to
incorporate provisions for the

trust into the client’s will. Such
“testamentary trust” does not come
into effect until the client dies. The
client continues to own the assets
intended for the trust during his
or her lifetime and the assets are
transferred to the trust at the client’s
death, either through the probate
process or by the designation of the
testamentary trust as beneficiary of
non-probate assets. The terms of
the trust may be changed during the
client’s lifetime by executing a new

will or a “codicil” (i.e., amendment) to
an existing will.
While the steps involved to create
the trust are minimal (only the
execution of a will is required), a
testamentary trust is usually costly
and burdensome to administer after
death. Testamentary trusts are
subject to probate court supervision
and periodic reporting to the probate
court may be required.
REVOCABLE LIVING TRUST. The
second method for leaving an
inheritance in trust is to incorporate
provisions for the trust
into the client’s own
revocable living trust.
During the individual’s
lifetime, the trust remains
revocable and amendable.
The settlor (i.e., the
client) retains access to
trust property by being
beneficiary of the trust
and by retaining the right
to withdraw trust assets.
If the settlor becomes
disabled, the trustee
(or successor trustee)
continues to manage
trust assets and may
make distributions for the
benefit of the settlor and,
typically, for the settlor’s
spouse and dependents.
At the settlor’s death,
the trust for beneficiaries
takes effect. The trustee
simply continues to manage trust
assets, privately, outside of the
probate process, as specified in
the document for the benefit of
descendants.

Trusts that take effect during
lifetime
IRREVOCABLE TRUST. The final
method for creating a trust for
beneficiaries is to set up and fund
an irrevocable trust for their benefit
during the client’s lifetime. Generally,

gifts to the trust constitute
completed gifts and will no longer be
accessible to the client or be available
for his or her support. In most
states, the settlor cannot be the
beneficiary of his or her irrevocable
trust, because such a “self-settled”
trust does not offer creditor
protection, and assets in such a trust
are includible in the settlor’s taxable
estate. Because gifts to the trust are
usually completed gifts, such gifts
are also subject to gift tax. However,
the client may be able to apply annual
gift tax exclusions or his or her
lifetime exemption so that no gift
tax is due. Assets in the trust, and
any post-contribution appreciation
of the assets, are typically removed
from the client’s taxable estate for
estate tax purposes. Trust assets
also are typically protected from the
creditors of the client while he or she
is living, in addition to the creditors of
the beneficiaries.
The table at right summarizes the
typical features of the three methods
for creating an irrevocable trust for
descendants.

Conclusion
A trust for children or later
descendants can better protect
inheritances. Clients may wish to
explore with their estate planning
attorney and other professional
advisors the various features that
may be available and the advantages
and disadvantages of the three
methods for creating such a trust.
Creditor protection afforded varies
widely by jurisdiction and the specific
trust terms selected, which must be
explored with the client’s attorney so
that descendants’ inheritances will
receive protection from creditors.

Testamentary
Trust

Revocable
Living Trust

Irrevocable
Trust

Can protect assets
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creditors
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settlor's lifetime







Amendable during
settlor's lifetime







Settlor retains access
to assets







Can protect assets
from settlors'
creditors







Transfers to trust are
subject to federal gift
tax during settlor's
lifetime
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Can remove assets
from settlor's taxable
estate at death







Subject to court
supervision







Typical reason for
▪ Simplicity for
choosing the method
settlor

▪ Trustee
management

▪ Estate tax
planning

▪ Probate
avoidance

▪ Creditor
protection
during settlor's
lifetime

▪ Easy access to
trust assets
during settlor's
lifetime
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Estate Planning

Situs your irrevocable trust in a different
jurisdiction for additional benefits.
By Steven J. Oshins, Esq., AEP® (Distinguished)

M

ost estate planners
automatically situs — which
is Latin for position or site —
their clients’ irrevocable trusts in the
jurisdiction in which the client resides
without considering the possibility of
using a different jurisdiction. This is
often done for no reason other than
the fact that it is customary to do
so. However, in many situations, this
decision causes a loss of potential
benefits that may have been obtained
by exploring the use of a different
trust situs.

Common reasons to situs
a trust in a different
jurisdiction
STATE INCOME TAX SAVINGS.
There is almost never a good reason
to maintain a non-grantor irrevocable
trust in a jurisdiction that has a state
income tax on trusts. Such trusts
should almost always be moved to
a state that has no fiduciary state
income tax on undistributed income.
This is especially important when
a lot of the trust income will not be
distributed to the beneficiaries either
because the beneficiaries are in a
high income tax bracket, where the
beneficiaries should not receive large
distributions, and/or the beneficiaries
have creditor issues and therefore
should not receive large distributions
for that reason.
Different states tax trusts based
on different factors. Some states
tax the trust based solely on the
residency of the settlor or testator.
Other states tax a trust based
solely on the residency of a trustee
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or on the place of administration.
Other states tax a trust based
on the residency of a beneficiary,
although this has been held to be
unconstitutional in at least one case
involving a fully discretionary trust.
Other states tax a trust based on
two or more factors. Therefore, it
is necessary for the advisors to be
aware of the residency of the parties
to a trust in order to do the planning.
CREDITOR PROTECTION. Many
trusts are drafted to give the trustee
the power to make distributions to
the beneficiaries for their health,
education, maintenance and
support. These trusts are often
called “support trusts” for creditor
purposes. Depending upon state
statutes and case law, support trusts
are often available to certain classes
of creditors, most notably including

divorcing spouses. A discretionary
trust, on the other hand, gives the
trustee absolute discretion over
distributions and thus generally
protects the assets from a broader
range of creditors. (An exception
is the 2013 Florida case, Berlinger
v. Casselberry, where the Court
ruled that even a discretionary trust
domiciled in Florida is subject to
a writ of garnishment for unpaid
alimony.) However, when the trust
has been drafted as a support trust,
it is imperative that the trust be
domiciled in a state that protects the
trust assets from various exception
creditors.
DECANTING. Currently, more than
half of jurisdictions have decanting
statutes. A decanting statute may
allow the distribution trustee to
distribute the trust assets into

a different trust with different
provisions for one or more of the
beneficiaries of the prior trust.
This flexibility can become very
important when there is a drafting
error, a change of circumstances,
or an enhancement that the family
would like built into the trust. The
failure to consider using one of these
jurisdictions (or at least allowing the
trustee or trust protector to move
the trust to a favorable decanting
jurisdiction) could mean that the
desired changes cannot be made.
(Note that trust modification
strategies other than decanting
might also be an option in some
circumstances).
Although decanting has traditionally
been used more to fix drafting errors,
the sophisticated estate planner will
also decant a trust in order to save
taxes and/or to protect assets from
creditors and divorcing spouses.
DOMESTIC ASSET PROTECTION
TRUSTS. Domestic asset protection
trusts have become one of the
most popular and widely used
asset protection techniques. Only
a handful of jurisdictions have
favorable statutes allowing the
settlor to set up a domestic asset
protection trust. Although many
attorneys are taking advantage of
this, many others are not. Some have
failed to use this technique because
of the uncertainty about whether
it will work. This is often based
upon a misunderstanding about the
objectives of an asset protection
structure. The goal is to put the
client into a better position than the
client was in without the structure.
Thus, there will not be a 100%

success rate, but, this technique may
help the client negotiate a favorable
settlement or scare the creditor away
altogether.
For a resident of a jurisdiction that
does not have a domestic asset
protection trust statute, the hybrid
domestic asset protection trust may
be used because it greatly enhances
the likelihood that the trust assets
will be protected if challenged in
court and it should significantly
reduce the settlement number in a
negotiation.
The hybrid domestic asset protection
trust is a third-party trust where the
settlor isn’t a beneficiary but can be
added as a beneficiary at a later date
through the appointment of a trust
protector. There is almost never a
reason to actually add the settlor as
a beneficiary if designed properly.
As long as the settlor isn’t added as
a beneficiary, the trust is simply a
third-party trust, generally protected
from a creditor of the settlor.
DYNASTY TRUSTS. Dynasty
trusts aren’t just estate tax savings
vehicles. They also are used to
provide asset protection and divorce

protection for the beneficiaries for
as many generations as applicable
state law allows. Just as attorneys
should use lifetime trusts to protect
assets from estate taxes, creditors,
and divorcing spouses for the first
generation, the same concepts apply
to more remote generations as well.
There is no reason not to protect
the assets for grandchildren,
great-grandchildren, and other
beneficiaries. Thus, it is important
for the planners and clients to
consider situsing the irrevocable
trust in a state with a strong dynasty
trust statute.

Conclusion
There are many reasons not to
simply use the local state trust laws.
Just because nearly every estate
planner relies solely on the client’s
local state laws does not mean that
the more advanced estate planner
should follow suit. It can cost the
client’s family a significant amount of
money in unnecessary taxes, expose
assets to creditors and divorcing
spouses that could easily have been
avoided, and cause the family to miss
opportunities for enhanced flexibility.
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Business Planning

Four critical areas of planning that can
improve small business longevity, success.
By Joshua Dietz, JD, LL.M.

S

mall businesses have an
essential role in the U.S.
economic landscape. They
are credited for approximately 47%
of private sector employment, 40%
of private sector payroll, and 32% of
U.S. export trade value.1 However,
despite the substantial statistics,
small businesses still appear fragile.
The likelihood of having a successful
start-up may be roughly equivalent
to flipping a coin. About 70% of small
businesses survive 2 years, 49%
survive 5 years, and only about 33%
make it 10 years.2
This raises two important questions:
(1) What differentiates the successful
businesses from the unsuccessful?
(2) Can small business owners
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increase the potential for their
business's longevity and success?
There is good news. Small business
owners can increase their odds by
planning, which has been credited
as a primary factor resulting in
significant improvements to overall
business success rates. The
following provides a general overview
of four specific areas where business
planning can be critical to longevity
and success.

Entrance planning
Entrance planning is an important
first step for developing a stable
foundation. The National Federation
for Independent Business, which has
been researching business start-

up success rates since the 1970s,
says the entrepreneur's approach
toward pre-planning and evaluation
for a new business has resulted in a
30% improvement in those success
rates over the past half century.3
While business owners may be
knowledgeable in their specific
industry, more are recognizing
that running a business requires
experience and knowledge in multiple
industries (e.g., tax, insurance,
accounting, legal, banking, etc.).
1 https://cdn.advocacy.sba.gov/wp-content/
uploads/2020/11/05122043/Small-BusinessFAQ-2020.pdf
2 https://cdn.advocacy.sba.gov/wp-content/
uploads/2020/11/05122043/Small-BusinessFAQ-2020.pdf
3 https://www.nfib.com/content/resources/starta-business/why-do-small-businesses-fail/

Practicality dictates that a single
business owner, or a small team of coowners, cannot master every aspect
necessary to operate a successful
business. New entrepreneurs are
increasingly utilizing a network of
advisors and mentors.
While evaluating advisors and
mentors, it is wise to recognize that
experience matters. A study by
MIT’s Sloan School of Management
compared U.S. Census data with
Internal Revenue Service tax data
and found that the most successful
business start-ups were founded by
owners in their forties.4 Researchers
identified that entrepreneurs are
also 125% more successful if they
were previously employed in their
respective industries prior to starting
their own business.5 However,
entrepreneurs, especially younger
entrepreneurs, should not be
dissuaded. Instead, this information
lends credibility to the positive
impact a team of knowledgeable and
experienced advisors and mentors
may provide.

Business finances
Financial miscalculations are the
most cited reasons for small business
closings, and one of the top reasons
businesses fail is because they simply
run out of money.
All industries have a basic cost
threshold and some businesses
have higher operational expenses
than others. Many businesses close
because they either fail to obtain
sufficient funding or that funding is
not spent wisely. A common business
mistake is to obtain loan financing
for operational expenses that do
not produce or increase revenue.
Budgeting practices of successful
businesses include having access to
liquidity and targeting such funds for
optimal use.
Another common oversight is not
managing accounts receivable (AR)
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— the money owed to a business
for services and goods that have
already been provided. Essentially,
companies with AR are financing
their customers’ purchases. Small
businesses need to understand delays
in payment receipts standard for their
respective area or industry and have
a plan to mitigate this area of financial
risk.

Taxation
Taxes are another critical area that
catches many business owners by
surprise. Most owners are familiar
with federal individual income tax
rates and they may even be aware
of the federal self-employment
tax. The reality is there are several
applicable tax regimes that apply to
every business (federal income tax,
state income tax, state and local tax,
payroll taxes, excise taxes, etc.), all
of which vary depending on location,
the particular industry, and other
circumstances of the business.
Mistakes may result in missed
tax savings opportunities and
trigger severe penalties, not only
for the business but also for the
owners personally. Knowledgeable

attorneys and tax professionals
can help verify businesses are
operating under the proper entity
structure, using accurate accounting
methods, meeting all tax reporting
requirements, and paying the correct
amounts to the correct tax agencies.

Exit planning
Exit planning, or succession planning,
may cause owners to immediately
think of retirement. But exit or
succession planning also includes
selling the business, passing the
business to heirs, and exiting due to
unforeseen circumstances such as
disability or death. After investing
significant resources into their
businesses, it is important for owners
to have a plan in place to collect
the return on that investment and
increase the success of ownership
transition.
Numerous family businesses do not
have an exit or succession plan and
a significant portion of owners who
plan to retire within five years have
not identified a successor. A CNBC
4 https://mitsloan.mit.edu/ideas-made-to-matter/20-year-old-entrepreneur-a-lie
5 Id.

survey found that in the Baby Boomer
generation, 78% plan to sell in order
to fund their retirement yet only 30%
have actually documented their plan.6
A successful business transition—
especially one on which the business
owner’s retirement security might
depend—takes time and a plan
should be put in place well in advance.
In addition to planning for a
successful exit at retirement, there
is always a risk of an owner’s death
or illness. In such a scenario, having
a manager or team of key employees
in place who can independently
operate the business is critical. With
proper planning, such key players can
be incentivized to remain with the
business for extended periods.

Disability insurance or life insurance
benefits can provide necessary
liquidity to keep the business
operating, avoid a fire-sale
liquidation, or allow the business to
be smoothly transitioned to a coowner. Proper planning can ensure
the financial security of the family of a
disabled or deceased owner, without
over dependence on the future
success of the business.
Of course, business exit or business
succession planning is neither quick
nor easy, but its potential payoff may
be the difference between a smooth
transition with financial security, or
business and family disputes and
an increased likelihood of business
failure.

Conclusion
Small businesses are an important
aspect of the U.S. economic
structure. Owning a small business
can be a very rewarding endeavor, but
it also requires consistent planning
and investment.
The right team of advisors can help
identify areas of concern in any
existing business plan. They also
can help design and implement
financial, tax, and exit or succession
strategies that address a business
owner's individual goals while helping
to increase the odds for the longevity
and success of the business itself.
6 https://www.cnbc.com/2015/04/13/ew-smallbiz-have-an-exit-plan.html
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