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Life Insurance Planning

Charitable gifts with retained life estates
can provide tax and planning benefits.
By Chad Whitfield, JD

F

or many families, personal real
estate is their most valuable
asset. Depending on the
owner’s estate planning objectives,
an eventual charitable gift of the
property may be part of their overall
plan.
However, many owners may be
unaware that their residence offers
the unique ability to obtain a current
income tax deduction without
relinquishing the use of the property
during their lifetime through the use
of a charitable gift with a retained life
estate.
The following describes this
technique and its tax reduction
and planning benefits and provides
an overview of considerations for
charitably inclined owners of a
personal residence.
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Retained life estate
In a typical retained life estate
scenario, the donor will convey or
deed real estate to a charity but
retain the right to live on the property
for a specified term. Traditionally,
this specified term is for the life or
lives of the donor and the donor’s
spouse.
This conveyance essentially divides
the real estate into two parts:
•

One part, the life estate, retained
by the donor, allows the donor
full use and enjoyment of the
property for their lifetime.

•

The second part, the remainder
interest, owned by the charity,
provides complete ownership to
the charity at the end of the life
estate.

The gift of the remainder interest
to the charity is permanent and
irrevocable.
Note that real estate eligible for a
charitable gift with a retained life
estate is not limited to a primary
home or residence but may also
include a vacation home or farmland
that includes a personal residence.

Income tax charitable
deduction
By contributing the remainder
interest in real estate to a charity,
the donor receives a significant tax
deduction today, yet, is permitted to
live on the property for the rest of his
or her life.
When the donor legally changes
title to the real estate creating a life
estate for the donor and a remainder

Gift agreement
The implementation of a retained life
estate for charitable purposes, as
part of an overall planning strategy,
should always be coupled with a
comprehensive gift agreement (GA).
The GA should protect both the
donor and the charity. A complete
GA would address numerous issues
and obligations such as utilities,
property taxes, liability insurance,
and repairs and maintenance, and
include a conflict resolution process.
The donor, as owner of the life
estate, typically absorbs the cost and
expense of customary maintenance.
However, expenses associated with
improvements that benefit the owner
of the remainder interest, the charity,
should be agreed upon by the parties
and sufficiently covered in the GA.
interest for a charity, the donor has
made a charitable contribution in
the year the remainder interest was
created.1
The tax deduction amount is based
on the estimated present value of
the charity’s remainder interest,
essentially an estimate of the value
the charity is expected to receive
in the future. The present value is
determined using tables and formulas
located in the IRS regulations and will
depend largely on the donor’s age
and interest rates at the time of the
contribution.
Note that an appraisal of the property
by an individual or organization
who is generally in the business of
performing such appraisals will be
necessary as well.
While the donor will be permitted
a federal income tax deduction for
the present value of the remainder
interest, the tax deduction is
typically limited to 30 percent of
the donor’s adjusted gross income
(AGI). Nonetheless, by creating the
remainder interest, the donor can
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produce considerable cash currently
by further reducing income taxes.
If the donor is unable to utilize all
the deduction in 2021, the unused
portion may be carried forward
for five additional years. Since the
Applicable Federal Midterm Rate
(AFR) in effect for the month of the
retained life estate gift (or one of
the prior two months) is applied
as the interest factor to calculate
the present value, now may be an
excellent opportunity to evaluate
retained life estate giving. Keep in
mind that the lower the AFR, the
higher the charitable deduction.
EXAMPLE. Assuming joint owners
of personal real estate, both aged 65,
the charitable income tax deduction
can be significant, as shown below:
Property value:
7520 Rate:
Joint ages:
Donation factor:
Charitable income
tax deduction:

$500,000
1.2% (July 2021)
65 / 65
0.76467
(Per IRS Table R(2))

$382,335

The capability to rent the real estate
and receive rental income is one right
typically maintained by the donor
as well. Accordingly, the charity
will likely expect to have significant
involvement regarding the donor’s
selection of a lessee. Any agreed
upon GA should properly adopt rules
and provisions to cover a lessor/
lessee relationship.
Unfortunately, the relationship
between donor and charity may
sometimes deteriorate. Therefore,
a thoughtfully crafted GA will
incorporate a process and procedure
to resolve disputes that may arise
between the parties.

Estate planning
implications
By creating the remainder interest as
part of the retained life estate design,
the donor’s heirs will not inherit the
real estate or its value. This may
1 Normally, no charitable deduction is permitted
unless the donor relinquishes complete control
over donated property, however an exception for
personal residences is available under IRC §72(f)
(3)(B)(i).

be a beneficial result if the donor
has concerns regarding behavior
and conflict issues among children/
grandchildren that could arise in
managing and sharing the property.
The donor may look to alternate or
additional assets that may provide a
more prudent and effective means of
inheritance for such heirs.
The retained life estate planning
strategy may work best for the donor
that has supplemental assets or life
insurance to leave as an inheritance
for loved ones. Alternatively, the
donor may utilize additional cash
created through the charitable
deduction to fund a life insurance
policy to replace or equalize the
desired wealth passing to the next
generation.
To further protect the life insurance
proceeds from estate taxes and

creditors, the policy may be owned by
a wealth replacement trust designed
to meet the donor’s specific planning
goals and stipulations.

•

Lifetime use and enjoyment of
gifted property.

•

The removal of property value
from the taxable estate.

Estate tax minimization is an
additional benefit of the retained life
estate approach. If a donor’s estate
will be subject to the federal estate
tax, under this planning tactic, the
value of the real estate is not included
in the federal taxable estate. This
effectively removes the property
outside the estate for estate tax
purposes, yet allows the donor to
fully use and enjoy the property
during his or her lifetime.

Further, the donor can create the
remainder interest for one charity or
for multiple charities.

Conclusion
A retained life estate offers several
tax and planning benefits for a donor:
•

An immediate charitable
deduction.

Additionally, if family conflict over
real property is a concern, a retained
life estate coupled with life insurance
will minimize conflict yet maximize
the family inheritance.
In addition to these benefits, now
may be an optimum time to consider
charitable remainder gifts due to
the current low interest rates and
high property values. Reach out to
your financial advisors to discuss this
planning opportunity and see if you
could benefit both family and charity
with a retained life estate.
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Business Planning

Transferring “family capital”:
A new approach to succession planning.
By W. Gibb Dyer

F

or the past four decades, I
have been a consultant to
many family business leaders
and high-wealth individuals. Most
often I have been asked to help them
with the challenge of succession,
the transferring of ownership,
assets, and leadership to the next
generation. Early in my career, I
focused on helping these individuals
with what I considered the “nuts and
bolts” of such planning—preparing
a will, deciding who should be future
owners of the businesses, developing
a plan to prepare future leaders,
etc. Over time, however, I came to
realize that what was most helpful
to such leaders was to encourage
them to think more broadly about
the transition of leadership from one
generation to the next. I realized
that helping families transfer what
I call “family capital” to the next
generation was the most important
thing that I could do. Family capital
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is the human, social, and financial
resources (and other tangible assets)
that are available to individuals or
groups as a result of family affiliation.
Here is a brief description of each of
the components of family capital:
FAMILY HUMAN CAPITAL refers to
the knowledge, skills, and labor that
resides within a family. By sharing
their experience and expertise, the
older generation can help younger
family members better understand
how to run a business and also impart
wisdom that can help them in their
everyday lives.
FAMILY SOCIAL CAPITAL refers
to the bonds between family
members and those outside the
family—bankers, customers,
suppliers, community leaders,
etc.—relationships that can be
used to obtain the resources
needed to help the family achieve

its goals. An example of family
social capital's impact on business
success is part of the early story of
Microsoft. Bill Gates was able to sell
his DOS operating system to IBM
because his mother knew IBM CEO
John R. Opel through their mutual
involvement with United Way. As a
result of that connection, Bill Gates
was able to convince IBM to bundle
Microsoft’s software with its personal
computers. Without the help of Bill’s
mother, Microsoft might not have
been able to gain such a dominant
position in the software industry.
FAMILY FINANCIAL CAPITAL and
other tangible assets comprise
the third aspect of family capital.
Families often have money and other
assets that can be used to help family
members. For example, it’s well
known that Steve Jobs benefited
from his parents’ generosity when
they allowed him to start Apple in

their garage. And in the case of
Sam Walton, founder of Walmart, he
was able to launch the business by
using seed money from his wealthy
father-in-law. Such assets can play
an important role in helping the next
generation succeed.

Transferring Family
Capital to the Next
Generation
Too often, consultants like myself
only pay attention to the third
component of family capital, that of
money and tangible assets. However,
I’ve found that transferring the other
two types of family capital is equally,
if not more, important. Transferring
family capital requires the family to
answer the following questions:
1. What kinds of family capital
(human, social, financial) will be
helpful to future generations of
family members (those both in
and outside the business)?
2. What family capital do we
currently have that needs to
be transferred to the next
generation or other family
members?
3. Who has access to this family
capital, or, if we don’t have the
family capital that is needed, how
do we develop it so it can benefit
future generations?
Family leaders need to think about
these questions as they begin the
process of transferring family capital.
If not, younger family members may
need to bring these issues to the
attention of their elders to encourage
the process to start, since it may
take months or years to accomplish.
Raising these issues is not easy
since they may feel that they will be
seen unfavorably by their elders if
they ask questions about a possible
inheritance. However, if the family
has developed high levels of trust,
that may open the door to have a
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discussion between generations on
this topic, or family advisors may
need to broach the subject with the
family.
To facilitate the process of
transferring all three types of family
capital, I have found that it is useful to
do the following:
1. Create a genogram of one’s
nuclear and extended family.
A genogram is essentially a
pedigree chart that shows each
generation of family members
and describes the relationships
between family members (e.g.,
close, conflicted, cut-off, etc.).
While the chart can be complex,
I generally suggest that the
family put together a genogram
that includes three generations
of family members. Deceased
family members should be
included in the chart since
their social contacts and other
resources might be available to
help the next generation.
2. Create a “family capital
genogram” that identifies who
in the family has access to family
capital. This genogram adds

information about each person
regarding:
•

The family capital that each
person has at his or her
disposal, and

•

The family capital that each
family member may need in
the future.

3. Develop a plan to improve
relationships between those who
have family capital and those
who need it. In some cases, this
may require the help of a skilled
counselor or consultant.
4. Develop specific plans to transfer
family capital from one person to
another by using the “learning by
doing” approach. This may also
require getting outside advisors
(e.g., lawyers, accountants, etc.)
to help in the process.
To help families transfer family
capital to the next generation, I’ve
learned one important lesson: make
them earn it! Family human and
social capital generally cannot be
transferred unless family members
are willing to put in the time and
effort to obtain them.

I have found the “learning by doing”
approach to be the most successful
method to transfer family capital.
This approach requires:
•

•

Identifying what type of family
capital needs to be transferred,
and
Identifying potential learning
experiences that will help the
person acquire the family capital.

This approach assumes that the
person transferring the family
capital will serve as a mentor (or find
a mentor) for the persons receiving
the family capital to help them and
answer any questions they may have.
An example of someone who
exemplifies this type of learning is
J. Willard Marriott, founder of the
Marriott Corporation, along with his
father, Will. At age 14, Bill was asked
by his father to take a herd of sheep
from Ogden, Utah, to San Francisco
by train, sell them, see the world’s fair
that was being held there, and then
return safely.
This experience helped Bill gain new
knowledge, develop confidence, and
build relationships that would help
him not only as a rancher, but as a
future business leader. In today’s
world many parents wouldn’t trust
their 14-year-old son to pick up a
gallon of milk at the local grocery

store and bring it home, let alone
have him take several thousand
sheep by train hundreds of miles from
home — and with no cell phone to
check in!
There are a variety of approaches
used by families to help transfer
family capital using this learning-bydoing approach. For instance, I’ve
seen some family leaders identify
formal training (e.g., apprenticeships,
degree programs) that will help the
next generation develop the skills
and experience they will need. Family
leaders also may work with the
next generation on projects or in a
business to mentor them and teach
them what they need to know.
For example, before transferring
money to the next generation, a
family leader might require the next
generation to find a job, earn their
own money, and make and keep a
budget to demonstrate responsible
use of finances. The family leader
could provide support for the
younger family members by helping
them in their job search and teaching
them how to manage money and live
on a budget.
As an example of transferring social
capital, Jon Huntsman, the founder
of the Huntsman Corporation,
took his son Peter (now the current
CEO) on business trips to help Peter

W. Gibb Dyer (Ph.D. MIT) is the O. Leslie and Dorothy
Stone Professor in the Marriott School of Business
at Brigham Young University. He is ranked as one of
the top ten scholars in the world in the field of family
business and has published nine books and more than
50 articles. Dyer's research has been featured in Fortune,
The Wall Street Journal and Fast Company, and in 2008
he was given the outstanding faculty award from the
Marriott School.

understand how the business worked
and to build relationships with key
company employees.
More importantly, when Peter started
working in the family business, he
started near the bottom of the
organization as an oil truck driver.
This allowed Peter to understand
the business from the bottom up,
to demonstrate his competence at
various levels in the company, and
most importantly, begin to develop a
social network which, when coupled
with his father’s social network,
would help him in his future role as
CEO.
To ensure the effective transfer of
financial capital, family members may
need to gain knowledge of the basics
of finance and investing.
They might also be included in family
projects that help them understand
how financial and other assets can be
used to grow a business or to help the
family in some way. It’s important for
future leaders to have some handson experience related to managing
money effectively.

Conclusion
In summary, transferring family
capital is often the key to a successful
transition between generations.
Families need to be aware of what
family capital currently resides in
the family and what family capital is
needed by the next generation, and
then create a plan to transfer that
family capital, generally by using a
“learning by doing” approach.

The Nautilus Group® is a service of New York Life Insurance Company. Nautilus, New York Life, and employees and agents thereof are not in the business
of providing tax, legal or accounting advice. Individuals should consult with their own tax, legal or accounting advisors before implementing any planning
strategies. Any third party material in this newsletter represents the views of its respective author and the author is solely responsible for its content.
Such views may not necessarily represent the opinions of New York Life Insurance Company or its subsidiary companies. W. Gibb Dyer and Brigham Young
University are not affiliated with New York Life Insurance Company. SMRU 1908469 Exp. 8/3/2023

Charitable Planning

Creative charitable giving ideas for donors
who want to give more.
By Eva Stark, JD, LL.M.

A

mericans are generous. In
fact, the United States is
consistently ranked at or near
the top of lists of the most charitable
countries. When giving to charity,
most Americans write a check or
provide credit card information, try
to remember to retain necessary
records, and hope for the best come
tax time.
However, by utilizing more creative
charitable giving strategies, some of
which are described below, donors
could not only enjoy greater tax
savings but also could make even
more impactful gifts.

General tax treatment
of cash contributions to
public charities
The most basic form of charitable
contribution is the gifting of cash.
From an income tax perspective,
cash contributions to qualifying
charities are generally deductible as
an itemized deduction up to a certain
percentage of the donor’s adjusted
gross income (AGI). Prior to the
enactment of temporary, pandemicrelated changes, cash gifts to public
charities could be deducted in an
amount up to 60% of AGI (limitations
are more stringent for gifts to
charities that are not public charities
and for non-cash donations).
Qualifying gifts in excess of the AGI
limitation could be carried over for
up to five years. For 2020 and 2021
only, pandemic-related legislation
suspended the AGI limitation on cash
gifts to certain public charities. As a
result, for 2020 and 2021, cash gifts
to certain public charities may be
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deductible up to 100% of the donor’s
AGI.1 In addition, pandemic-related
legislation created an above-the-line
deduction for cash gifts to qualifying
charities of up to $300 (or $600 for
married taxpayers who file jointly) for
tax years 2020 and 2021.2

Donating long-term
appreciated publicly
traded securities
While many cash donors also own
highly appreciated, publicly traded
securities (e.g., stocks, bonds, mutual
funds) that are held for over a year,
few think about donating such longterm appreciated securities instead
of cash. The potential benefit of
donating appreciated securities is
twofold:
•

There is generally no income
recognition to the donor when

the appreciated security is
transferred to the charity, and
•

Generally, the donor is entitled
to a charitable deduction equal
to the full fair market value of the
security.

As shown in example 1, below, by
gifting long-term appreciated stock
instead of selling the stock and
gifting cash, Michael and Roberta
have lowered their tax bill and could
choose to utilize the savings for
additional charitable gifting.
As a bonus, they have reduced
their concentrated position in the
1 For cash gifts to donor advised funds, a 60%
limitation generally applies and the 100% AGI
limitation does not apply. A 30% AGI limitation
generally applies to cash gifts to private
foundations.
2 As a result, individuals who do not itemize
deductions may still be able to realize a small tax
benefit from charitable gifts.

EXAMPLE 1. Michael and Roberta own various securities in their brokerage
account. Their holding in a high-growth technology stock appreciated
substantially over the past few years and has become an outsized portion
of the portfolio. Michael and Roberta wish to make a $10,000 gift to
charity.
Security is sold and
net proceeds donated
Value of securities needed for
contribution:

Security
is donated

$12,811

$10,000

Basis:

$1,000

$1,000

Income tax rate:

23.8%

0%

Tax due:

$2,811

$0

$10,000

$10,000

Net gift to charity

technology stock without realizing
any capital gains and can now
reinvest in other securities or even
the same stock at a higher cost basis.
Avoidance of the additional $12,811
of income might additionally help
them qualify for other deductions and
credits, depending on their specific
circumstances.
Note that the AGI limitation for longterm appreciated securities is 30% if
donated to a public charity.

Funding a Donor Advised
Fund (DAF)
A DAF may be thought of as a
charitable checking account and/or
brokerage account. Contributions
to the account are generally
deductible for the donor in the
year of the contribution (subject
to AGI limitations and itemization),
the account may be invested and
generally grows tax free, and
the donor may make nonbinding
recommendations for gifts from the
account to qualifying charities for
years. Many community foundations,
financial institutions and public
charities offer donor advised funds.
Account minimums, fees, grant size
minimums, assets accepted, etc., vary
widely.
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The key benefits of this tool are that a
DAF may:
•

Allow donors to time charitable
contributions in a more taxefficient manner, and

•

Contributions grow tax-free for
greater future giving.

A large donation to a DAF might be
advantageous in a year where the
donor has unusually high income
or if “bunching” or “accelerating”
multiple years’ donations into a
single year’s contribution creates tax
advantages in the client’s particular
circumstances.

Utilizing the Qualified
Charitable Distribution
(QCD)
Unlike the gifting of appreciated
securities or funding of a donor
advised fund, the QCD is only
available to taxpayers over the age
of 70½, but it can be a useful tool for
those who qualify.
A QCD is a direct transfer of pre-tax
IRA funds from the custodian to a
qualifying charity (funds distributed to
the IRA owner generally do not qualify
for QCD treatment). Qualifying
charities for QCD purposes generally
do not include private foundations,
supporting organizations, or donor
advised funds. The strategy’s main
benefits are that the qualifying
distribution:
•

Generally does not count as
taxable income, and

•

Generally will count towards
the account owner’s required
minimum distribution for the year.

The maximum distribution that can
qualify is $100,000 per year, and
married couples may each make a
QCD from their own IRA of up to
$100,000 per year.
As shown in example 2, below,
by donating IRA funds directly to

EXAMPLE 2. Angela is 76 years old, single, and RMDs from her IRAs total
$20,000 in 2021. She can live comfortably without the RMDs and she would
like to donate the full amount of her RMD to her favorite charity. She is in
the 22% income tax bracket and lives in a state with no state income tax.
Impact of cash
donation vs. QCD
Distribution from IRA:
RMD satisfied:
Income tax rate:
Tax due:
Net gift to charity

RMD withdrawal and
subsequent donation
of net proceeds

QCD

$20,000

$20,000

Yes

Yes

22%

0%

$4,400

$0

$15,600

$20,000

charity, Angela was able to avoid
realizing $20,000 of additional
income, which may in turn impact
the extent to which Social Security
retirement benefits are taxed and/
or her eligibility for other credits and
deductions that are income based,
including Medicare premiums, etc.
In addition, while Angela is likely to
itemize deductions which may offset
some of the additional tax due, a
QCD may produce additional tax
savings or allow for larger charitable
gifts in many cases, especially for
those who do not itemize deductions.

Creating a Charitable
Remainder Trust (CRT)
A CRT entails the transfer of cash or
other property to an irrevocable trust
that provides an income stream back
to the donor (or other beneficiaries).
The income stream may be for a term
of up to 20 years or for the life of the
donor and may begin immediately
or at some future time. Assets
remaining at the termination of the
CRT pass to the charity designated
in the trust instrument. The donor
can generally receive an immediate
income tax deduction for the present
value of the charitable gift, subject
to certain limitations. Taxes on the
income stream produced by the CRT
are generally payable as payments
are made from the CRT, under a
tiered system (first ordinary income,
then capital gains, then other
income, and finally, principal). Real
estate or low-basis securities may be
attractive assets for funding a CRT
as these may produce little income

but might trigger substantial taxes
upon liquidation. A CRT can generally
liquidate assets income-tax free as
a tax-exempt entity and reinvest the
proceeds in more desirable, incomeproducing assets to fund the income
stream to the donor. Note that it is
important that assets are transferred
to a CRT in advance of any agreement
to sell such assets to a third party.

Funding a Wealth
Replacement Trust
In addition to the strategies briefly
touched on above, charitable giving
ability may be leveraged even further
by utilizing life insurance. Some
donors may be hesitant to give to
charity for fear that the legacy they
desire to leave to their heirs will be
diminished. In such situations, a
“wealth replacement trust” may be
considered. The technique involves
the purchase of a life insurance policy
on the donor, in an amount sufficient
to replace or exceed the value of
property gifted to charity. The policy
is generally held in an irrevocable

trust designed for creditor protection
and to avoid inclusion of the death
benefit in the donor’s taxable estate.
The donor might utilize, in part, the
income stream from a charitable
remainder trust or potential
tax savings to make gifts to the
irrevocable life insurance trust to
fund policy premiums. At the donor’s
death, policy death benefits are
collected by the trustee, generally
income-tax free, and can remain
protected from potential creditors
or beneficiaries’ mismanagement for
generations.

Conclusion
Charitably inclined individuals may
wish to further explore these and
other charitable giving tools with
their professional advisors.
Tax consequences for charitable
giving strategies vary widely
depending on particular
circumstances, so clients should
thoroughly assess their objectives
and chosen strategies with their
CPAs or other tax advisors.
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the SMU Federal Taxpayers Clinic. She received her
LL.M. in taxation from Georgetown University Law
Center. Prior to joining Nautilus, Eva worked in
private practice in tax controversy, business law, and
litigation.
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